I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: g
KENNETH W EASLEY and ) Bankruptcy Case No. 00-60481
LO S J. EASLEY, g
Debt ors. )
) )
EFFI NGHAM EQUI TY, )
)
Plaintiff, )
)
VS. ) Adversary Case No. 00-6047
)
KENNETH W EASLEY and )
LO S J. EASLEY, )
)
Def endant s. )
OPI NI ON

This matter having cone before the Court on a Conplaint to
Det erm ne Di schargeability filed by Plaintiff, Effi nghamEquity, on
Sept enber 11, 2000; the Court, having reviewed the witten nenoranda
filed by the parties and t he record of Debtors' bankruptcy proceedi ng,
and bei ng ot herwi se fully advised inthe prem ses, nakes t he fol | ow ng
findi ngs of fact and concl usi ons of | awpursuant to Rul e 7052 of the
Federal Rul es of Bankruptcy Procedure.

The parties have stipulatedthat the material factsinthis matter
are not in dispute, and are, in pertinent part, as follows:

1. The Debtors are the Def endants i nthis adversary proceedi ng,
and they filed for relief under Chapter 12 of t he Bankrupt cy Code on
June 14, 2000.

2. Prior totheir filing for bankruptcy under Chapter 12, on May



25, 1999, Defendant, Kenneth W Easl ey, executed a Prom ssory Not e/ Loan
Agreenent in favor of the Plaintiff. As security for the Prom ssory
Not e, Debtor, Kenneth W Easl ey, granted Ef fi nghamEquity a security
interest in the following itens:

Crops, whet her annual or perennial, whet her grown, grow ng

or to be grown, and whet her harvest ed or unharvested, and

t he products t hereof and any negoti abl e or nonnegoti abl e

docunents, scaletickets andthelikeresultingfromthe

storage thereof; al so seed, fertilizer, chemcals, and ot her

suppl i es used or produced by Borrower in farmng operations;

al so accounts, contract rights (including proceeds from

i nsurance policies covering the other Collateral),

i nstrunents, docunments and general intangi bl es, whet her now

owed or hereafter acquired and | ocated i n Mari on County,

I1linois.

3. The security interest in Ceditor, Effi nghamEquity, was duly
perfected by the filing of a U C.C. 1 Financing Statenent with the
Secretary of State of the State of Illinois, on June 15, 1999.

4. The Pl aintiff has seven exhibits adm tted i nto evi dence by
stipul ati on, and t hose exhi bits showthat, in 1999, Defendant, Kenneth
W Easl ey, received crop checks totalling $19,860.20 (Plaintiff's
Exhi bit No. 3). M. Easley al sorecei ved governnent paynents bet ween
t he dat es of Cctober 27, 1999, and June 6, 2000, inthe total sumof
$16,392. 31 (Plaintiff's Exhibit No. 4). M. Easley alsoreceived a
crop i nsurance check i nt he anount of $8,936 (Pl aintiff's Exhibit No.
5). These paynents total $45,188.51 (Plaintiff's Exhibit No. 6). From
t hese funds, M. Easl ey paidto Effi nghamEquity the sumof $25, 736.
Prior tothefilingof theinstant bankruptcy proceeding, Plaintiff,
Ef fi nghamEqui ty, sued the Debtor, Kenneth W Easley, inthe Circuit
Court of Marion County, Illinois, and was successful in obtaininga

j udgnment agai nst Kenneth W Easl ey i n t he anount of $12,062.17. Inthe
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i nstant adversary proceedi ng, Effi nghamEquity seeks to have t he Mari on
County Circuit Court Judgnent decl ared nondi schar geabl e pursuant to 11
U S.C. 8 523(a)(6).

The mai n i ssue before the Court concerns the Defendants' failure
to pay over a significant portion of the governnment paynents listedin
Plaintiff's Exhibit No. 4, in which Plaintiff clains a security
interest. Thereis noissue as to paynent of crop proceeds, nor is
there an i ssue as to the paynent of the crop i nsurance proceeds, which
Plaintiff acknowl edges it receivedin due course. It is apparent from
revi ewi ng Debtors' bankruptcy petition and the evi dence and nmenor anda
filed by the parties that the bal ance of t he noni es whi ch were cl ai med
by the Plaintiff as security for its indebtedness were actually paidto
t he Farnmers St at e Bank of Hof f man on i ndebt edness owed to it by the
Debt ors.

The Pl aintiff's Conpl ai nt for nondi schargeability is brought
pursuant to 11 U. S. C. 88 1228(a)(2) and 523(a)(6). Pursuant to 11
U S C. 8§ 1228(a)(2), it is stated that:

(a) . . . thecourt shall grant the debtor a di scharge
of all debts provided for by the plan. . . except any debt

(2) of the kind specifiedinsection523(a) of
this title.
Section 523(a)(6) provides:
(a) Adischarge under section. . . 1228(a) . . . of
thistitle does not di scharge an indivi dual debtor fromany
debt -

(6) for willful and nmalicious injury by the debtor to
another entity or to the property of another entity.

To decl are a debt t o be nondi schar geabl e pursuant to 11 U.S.C. §
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523(a)(6), the plaintiff nust prove by a preponderance of the evi dence
t hat t he debt arose froma deliberate andintentional injuryinflicted
by t he debt or upon the plaintiff or property of the plaintiff and not
merely a deliberate andintentional act whichledtotheinjury. See:

Kawaauhau v. CGeiger, 523 U. S. 57, 188 S.Ct. 974 (1998). Follow ng the

Suprene Court's pronouncenent inCGeiger, the creditor nust showthat a
debt or subj ectively intendedto causetheinjury tothe creditor and

not merely intended the act whichresultedintheinjury. See: Inre

Powers, 227 B.R 73 (Bankr. E.D. Va. 1998); andln re More, Bankruptcy
Case No. 98-70726, Adversary No. 98-7090 (Bankr. C.D. IIll. 1999).
I norder toprovethat awllful and maliciousinjury resulted
fromconversion of secured collateral, plaintiff nust provethat its
interest incollateral was converted by the def endant and t hat t he
conversion was in the nature of anintentional tort rather than a

negligent or reckless act. Inre More, supra; andlnre Kidd, 219

B.R 278, at 284 (Bankr. D. Mont. 1998). Inorder for the Plaintiff in
this case to be successful under 11 U.S. C. 8§ 523(a)(6), it nust show
t hat t he gover nment paynents in questionwereits collateral andthat
the col |l ateral was di sposed of without its authorization, either

express or inplied. See: Inrelaquinta, 98 B.R 919 (Bankr. N.D.

I11. 1989). Additionally, Plaintiff nmust showby a preponderance of

the evi dence t hat t he act of conversionwas aw || ful and nmal i ci ous act

i ntended by the Debtorsto causeinjurytothePlaintiff. See: Inre

Ki dd, supra; and In re Thomason, 225 B.R 751 (Bankr. D. |daho 1998).

Intheinstant case, the Court finds that the governnent paynents

inquestionwere, infact, collateral of the Plaintiff, Effi ngham
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Equity, by virtue of the inclusion of |anguage in the security
agreenent and fi nanci ng statenent coveri ng general intangi bl es and
contract rights. This conclusionis supported by the Seventh G rcuit

decisionof Inre Schnmaling, 783 F.2d 680 (7th Cir. 1986); andlnre

Kl aus, 247 B.R 761 (Bankr. C.D. Ill. 2000).

Whi I e hol ding that the governnment paynents in question were
col lateral of the Plaintiff, Effi nghamEquity, the Court nust concl ude,
based upon the uncontroverted facts before it, that there was no
conversionrisingtothelevel necessary for the Plaintiff to be able
to show a willful and malicious injury pursuant to 11 U S.C. 8§
523(a)(6). Clearly, there was a technical conversion of the
Plaintiff's collateral, but the Court is unableto findany evidenceto
suggest that the Debtors' actions in paying over portions of the
collateral tothe Farmers State Bank of Hof f man was i nt ended t o cause
infjurytothePlaintiff. It is apparent fromthe course of dealings
bet ween the parties that the Plaintiff was aware that t he Debtors were
conmm ngl i ng funds fromt he grai n proceeds and gover nment paynments in
t hei r bank account; the proceeds checks were deliveredtothe Debtors
wi thout restriction; and t he Debtors were depositingthe fundsintheir
bank accounts wi th ot her funds and usi ng themf or operation of their
farm Al though proof of willful and malici ous conduct need not be
proven by di rect evi dence and may be i nferred fromt he ci rcunst ances,
itisclear tothe Court that the Debtors/Defendants inthis action
were acting ingood faith and under the m staken belief that they were
free to use the governnent paynents in question as they sawfit.

Furthernmore, the Court finds that thereis no evidence to suggest that
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t he Debtors were actingwith malice or any intent todirectlyinjure
the Plaintiff herein. As such, the Court nust conclude that the
Plaintiff has failed to prove its case pursuant to 11 U S.C. 8§
523(a)(6), and that the debt i n questionresulting fromthe Judgnent in
the Circuit Court of Marion County, Illinois, should be decl ared
di schargeable in the Debtors' bankruptcy proceeding.

ENTERED: February 28, 2001

/'s/ GERALD D. FINES
United States Bankruptcy Judge



